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March 23, 2009: RECALL OF HOUSE BILL 444

Pursuant to Senate Rule 52, Senator Hooser moved to recall H.B. No. 444,

H.D. 1, entitled: ―A BILL FOR AN ACT RELATING TO CIVIL UNIONS,ǁ from
the Committee on Judiciary and Government Operations, seconded by

Senator Ihara.

The President then inquired:

―Madam Clerk, have 20 days elapsed since H.B. No. 444, H.D. 1 was referred to

committee?

The Clerk replied:

―Madam President, H.B. No. 444, H.D. 1 was referred to the Committee on Judiciary

and Government Operations on February 18, 2009. The required number of days has

elapsed since referral.

The Chair then stated:

―In accordance with parliamentary procedures established pursuant to Mason‘s

Manual of Legislative Procedures, 2000 Edition, the Chair will provide for limited

debate on the motion to recall, but H.B. No. 444, H.D. 1, is not open to debate.

Senator Hooser rose and said:

―Madam President, I rise today and humbly ask that the members join me in a vote to

recall H.B. No. 444, H.D. 1, a bill that extends the same rights, benefits and protections

and responsibilities of spouses in a marriage to partners in a civil union. I‘m asking for

your help and support, members, not as a Majority Leader, but as an individual Senator

and as a primary sponsor of the Senate version of this bill, but more so as someone who

believes strongly that it is my duty and obligation—that it is our duty and obligation—to

treat people equally and to provide and protect the equal rights of all people.

Senator Tsutsui interjected:

―Madam President, point of order.

The Chair recognized Senator Tsutsui, and Senator Tsutsui continued:

―I believe the speaker should be speaking to the merits of the motion on the floor and

not the merits of the underlying measure.

The President then said:

―Senator Hooser, please continue your statements as to the procedural motion.



Senator Hooser continued:

―Yes, Madam President, I‘m speaking in support of pulling this bill to the floor because

I believe in the principle that it is our duty and obligation to treat people equally and to

provide and protect the equal rights of all people. And that is why I am here today to

request that each of the Senators support the pulling of H.B. No. 444, H.D. 1 to the floor

because that‘s the only way we will have a full and open debate, and ultimately a full and

open vote on these issues. And on answering the important question, ̳should we extend
the same rights and benefits, protections and responsibilities…

Senator Kokubun interjected:

―Madam President, point of order.

The Chair recognized Senator Kokubun, and Senator Kokubun continued:

―The Senator that is now speaking has some good points that should be addressed on

the substance of the issue, but the motion now is to have us vote to determine whether

there is a constitutionally-required one-third number of Senators to recall the measure

to the full Senate. Thank you.

The President then said:

―Senator Hooser…

Senator Ihara interjected:

―Madam President, I rise on a point of parliamentary inquiry or information.

The Chair recognized Senator Ihara, and Senator Ihara continued:

―I believe the movant has the right to speak to explain why he wants to recall the bill. I

believe that it is not in order to debate the merits of the bill, but I believe he has the

constitutional right on this constitutional recall motion to explain why he wants to recall

the bill.

The Chair responded:

―Senator Ihara, the point is well taken. Notwithstanding, what we are debating here is

the recall motion and it‘s a procedural motion in nature and it is the Chair‘s ruling that

the debate is to the procedural motion of the recall.

Senator Hooser interjected:

―Madam President, may I ask a question?

The Chair recognized Senator Hooser, and Senator Hooser continued:

―Am I allowed to describe the bill that we are talking about at all, or just by number?



The Chair responded:

―You can describe the purpose of the…you can describe for a limited purpose what the

bill is—and I think you have done that, Senator Hooser. But if you wish to restate what

the bill is, please restate what the bill is.

Senator Hooser continued:

―Thank you, Madam President. I think it‘s important that the purpose of the bill, as is

stated on the bill itself—these are not my words, Madam President, and I think they

speak to the very fundamental nature of this debate. The question is, in the bill, should

we extend the same rights, benefits, and protections, and responsibilities of spouses in a

marriage to partners in a civil union? That‘s what we‘re debating whether or not to pull

to the floor from committee. For me, the answer is, ̳Yes, without question, we should do
both.‘ We should pull this to the floor for a full debate, and we should extend the same

rights.

―At the minimum, the question deserves to come to this floor for a public discussion

and a public vote, rather than to sit bottled up in committee, hamstrung by a 3-3 tie

vote. This is an important, important issue about the fundamental rights of people, and

if it‘s allowed to sit bottled up—and I‘m here today to un-bottle it and to encourage

members to vote—it will simply wither away and die an ignoble and anonymous death,

stuck undecided and unresolved in committee because of a tie vote. I believe that‘s what

will happen if we do not pull it to the floor and that‘s what I‘m speaking to. This is an

important issue. It deserves more than just to sit in that committee, unresolved and

undecided because we have a tie. This issue and the people that have brought the issue

forward, the people who have worked so hard to get it to where it is today, deserve to

have it discussed and voted on by the full Senate, and I am here today to ask for you to

join me and allow this to happen.

―H.B. No. 444, H.D.1 lies stuck in committee because of a tie vote, after traveling over

two years through the process. A similar effort to pass legislation died in the House two

years ago after the House Judiciary failed to take a vote on it. Advocates were told at the

time, be patient, take the next year off, build a broad based coalition; include labor,

religious groups and others around the community in your effort. Get it passed in the

House, and we are pretty confident the votes in the Senate will be there. So guess what?

That is exactly what they did. They were patient. They took a year. They gathered broad

based community coalition support—loud, diverse support, strong support—and just a

few days ago that coalition issued a statement asking this body to recall the bill from

committee to take a full vote in the Senate. And I have an open letter to the Senators

speaking to the issue of the recall. It says: As leaders of diverse communities across the

islands, we call on you to bring the civil unions bill to the floor for passage. We believe

this is a civil rights issue. This is an issue of economic justice. This is about ohana. This



letter is signed by Dr. Amy Agbayani, Co-Chair of the Friends of Civil Rights and

Filipinos for Affirmative Action; Shawn Benton, President of the Japanese American

Citizens League; Alphonso Bragg, President of Hawaii NAACP; Puanani Burgess,

Principle of One Peace-At-A-Time; Eric Gill, Financial Secretary of the Unite Here!

Local 5; Debi Hartmann, Former Chair of the Hawaii State Board of Education; Lynette

Hiilani Cruz, Professor of Anthropology, President of Ka Lei Maile Alii Hawaiian Civic

Club; Faye Kennedy, Co-Chair of the Hawaii Friends of Civil Rights; Poka Laenui,

Director of the Institute for the Advancement of Hawaiian Affairs; Brien Matson,

President of the Musicians Association; Wayne Panoke, Executive Director of Ilio

ulaokalani Coalition; Vicky Holt Takamine, Executive Director of PAI Foundation;

Allicyn Tasaka and Debbie Shimizu, Co-Chairs of the Hawaii State Democratic Women‘s

Caucus. These are leaders in our community speaking directly to the issue of pulling the

bill from committee and strongly encouraging us to do so.

―H.B. No. 444, H.D.1 passed the House with a 33 to 17 vote, only one vote shy of a

supermajority. Even members of the Minority party and previously-thought

conservative Democrats voted in support. Eighteen members of this body of the Senate

then indicated they were in support, one more than the supermajority needed to

override a veto, and the measure was scheduled for committee hearing. Knowing the

possibility of a tie vote was strong, members were polled on the possibility of a recall,

such as we‘re trying today, and at the end of the day 13 said they would support a pull.

Shortly thereafter, a marathon public hearing was held, the vote was taken, the results

were 3 for and 3 against. The Chair of the committee voted yes in support of the bill. The

Vice-Chair of the committee voted yes in support of the bill. A majority of Democrats on

the committee voted in support of the bill, and two Democrats joined with one

Republican Minority member to successfully block H.B. No. 444, H.D.1 in committee. In

the end, this bill will live or die, not because of the actions taken by that committee but

through our action or inaction as a group, which is why the motion is being made here

today on the floor, which is why I‘m asking you to join me in allowing this very

important measure to be brought to the full floor for a full and open discussion on its

merits. As you can see, we‘re not allowed to discuss the issue on its merits here today;

we‘re not allowed to discuss why we may or may not support civil unions. We can only

discuss this particular measure asking to be pulled from the floor. Why wouldn‘t we be

willing to recall this bill from committee for a full discussion and floor vote? What are

the reasons why we would not want to have a full and open discussion on this very

important issue? If there are 18 Senators who support the bill, if there are 18 Senators

who support extending the same rights, benefits, protections and responsibilities of

spouses in a marriage to partners in a civil union, why is there hesitation now? That

language, by the way, is not new language. Though the word marriage seems to make a

lot of people very nervous, that language has been there from the beginning…



Senator Kokubun interjected:

―Madam President, point of order please.

The Chair recognized Senator Kokubun, and Senator Kokubun continued:

―I really would request that this discussion be centered on the motion to recall. Thank

you.

The Chair acknowledged the point of order and allowed Senator Hooser to continue.

Senator Hooser continued:

―Madam President, I understand that, and the points I‘m going to raise now are the

points that have been discussed in the past as reasons why not to recall this bill. When

discussed individually and otherwise asking members why they may or may not support

the recall of this bill, there were four general objections.

―Recalling the bill from committee sets a bad precedent, some will say, and somehow

violates the internal committee process and structure of the Senate. That‘s number 1.

Number 2: H.B. No. 444, H.D.1 is likely to be vetoed by the Governor, and so why

should we expose ourselves politically when she will veto and the likelihood of being

able to override the veto is slim. So why even bother to take it further? Number 3

objection: H.B. No. 444, H.D.1 is likely to be challenged in court and we could wind up

like Connecticut with same-sex marriage being legalized. The fourth most common

objection is instead of passing this bill, we should focus on amending the bill, deleting

references to marriage, and granting some additional rights but not all the rights. In the

interests of time, I will not go into great detail refuting each of those concerns but I will

touch briefly on this.

―The ability to recall the bill from committee is a constitutional right that is rarely used

but is there for exactly these types of situations. It was created in our Constitution for

situations in which bills are kept bottled up in committee. Bills have been recalled for a

variety of measures over the years. I‘ve got a list I‘d like to introduce into the record:

there was a bill in 1994 relating to marriage, H.B. No. 2312. 1996. 1998. 2002. (The

Chair having so ordered, the list is identified as ―ATTACHMENT Aǁ to the Journal of
this day.) Though it is rare, it is not unheard of; it is not uncommon. A review of the

votes and the reasons given will clearly show the recalls were made based on the bill

being stuck in committee and members feeling strongly that the full Senate needed to

debate and vote on the substance of the issue. This is why they recalled in the past, and

this is some of the reasons I‘m asking for the recall today. A further review of the history

also clearly shows that in each case of recall, there was no subsequent breakdown of the

committee process. There was no rush or flurry of attempts to recall other bills. A review



of the history also shows that many members here today, who I believe are not in

support of the recall, have in the past voted to recall other measures.

―The second objection regarding the veto: Worrying about whether the Governor will

veto the measure or not, worrying about whether we have the votes to override or

whether the House has the votes to override, and failing to act as a result of that worry, I

believe, is a fruitless and self-defeating exercise. If we truly feel that granting full and

equal rights—I‘m sorry, I apologize for talking about the substance of the bill. If we fully

believe that doing what we‘re here today, doing what I‘m proposing today is the right

thing to do, then we should simply call this measure to the floor, have a full and open

discussion, and do it, and let the Governor do what she must do. At the end of the day,

we must each look ourselves in the mirror and judge ourselves on the action we take;

and the decision we make today should be based on what we believe is right and just,

and not on what we speculate the Governor may or may not do.

―Number three: Recent concerns raise that this bill is too close to the Connecticut law

and the courts may, as a result, legalize same-sex marriage. These concerns, I believe,

are unfounded. Though it is very likely—not unlikely—that the law could be challenged

in court, Hawaii attorney and Professor of Constitutional Law and well-respected

attorney Jon Van Dyke has stated clearly and in writing that the likelihood of this

occurring is remote, and in fact, he used the word impossible. In addition, retired

Hawaii Supreme Court Associate Justice Steven Levinson has also written, ―I concur

completely with Professor Van Dyke‘s analysis. I have another letter here from the

ACLU attorney Lois Perrin that says, There is no legal basis for any argument that H.B.

No. 444, as currently written, will be used as a basis for a lawsuit for same-sex marriage

under the Hawaii State Constitution. I would like to enter those three communications

into the record as well. (The Chair having so ordered, the letters are identified as

―ATTACHMENT Bǁ to the Journal of this day.)

―Last but not least is the objection that we should amend the bill; somehow remove the

word marriage from the language, reduce the amount of rights we are granting, and pass

it back over to the House, an amended version that the Governor is not likely to veto.

This option, the one that I do not personally support, remains a possibility.

―I would like to thank the Senator from Ewa Beach, the Senator from Downtown who

have each worked very hard, spending many hours trying to craft such an amendment

that might be acceptable to the advocates and to the Senate majority. I applaud their

efforts and encourage them today to support the vote today and then offer the

amendments to the full Senate on Friday. Should a majority of members vote in support

of those amendments, I will join you in that support for the final amended vote. I‘ll



repeat that: Should a majority of members vote in support of those amendments, I will

join in that vote of support for the final amended bill.

―In conclusion, Madam President, members, this is a tough issue, probably the

toughest one we‘ve been involved with in a while. For myself, I think it‘s important. I

think the reason I was elected was to make these kinds of decisions. You know, we have

plenty of pressure from all sides. There‘s no shortage of pressure. There are plenty of

reasons we can come up with to postpone this vote or to vote no. For me, the main

reason to vote yes, the main reason that I‘ve personally have not been able to avoid is

one of principle and one of obligation. The principle, of course, is that all people are

created equal, and all people deserve to be treated fairly, equally, and with respect and

dignity. All people are created equal and that all people deserve to be treated fairly,

equally, and with respect and dignity—I cannot say that often enough. The principle that

knowing this is the right thing to do, the principle that the people affected by this

legislation deserve better and deserve our vote and support.

―I‘m voting in support of this measure today, and I‘m asking you to join me because we

owe it to these people. These are our friends, our neighbors, our family members. We

owe them a full and open discussion of the issue and a full vote on the floor of this

chamber, and I‘m here today requesting your support in recalling H.B. No. 444, H.D.1 to

the floor of the Senate, but more than that, I am asking that each of you simply vote your

conscience. Vote the issue. Vote the principle. Vote for what you know and believe to be

right in your heart. Thank you, Madam President.

Senator Slom rose in opposition to the motion and said: ―Madam

President, I rise in opposition to the motion…

At this time, Senator Baker rose on a point of order.

The Chair then said:

―Member of the gallery, please have decorum. Thank you.

Senator Slom continued:

―Madam President, unlike the previous speaker, I will respect your wishes and your

ruling and stick within the argument about the recall.

―I must say, however, as a member of the Judiciary Committee, I take great umbrage at

the misinformation and false statements made by the previous speaker. If we‘re talking

about principle and obligation, then one must ask, ̳Where is the principle and obligation

if we have a stated procedure? Why do we not follow it?‘ And before I go any further,



Madam President, let me make sure that I specifically request a Roll Call vote when this

debate is finished. (The Chair so ordered.)

―I want to tell you that I was here for the pulling of two of the last measures that the

good Senator from Kauai spoke about, and I voted for the pulling. But what the good

Senator neglected to tell this body and the gallery was that those bills were pulled

because the committee chairs refused to hold hearing on those bills. And when we talk

about a bill being stuck in a committee and when the good Senator says we need a full

and open debate, where was the good Senator for the 18 hours of full and open debate

that this Senate committee held just a few short weeks ago? Eighteen hours, the longest

continuous hearing on any single issue ever held in the State Senate; from 9:00 a.m. on

Tuesday to 3:00 a.m. on Wednesday. And everyone, everyone, had ample opportunity to

stand up and say whatever they wanted to say. We had nearly 1,500 pieces of testimony

and nearly 500 people came and testified in that auditorium. It was an amazing sight. It

was democracy in action. And I credit the Judiciary Chairman for not only his patience

and forbearance, but the ability to allow everyone to be heard. And then what

happened? After a full and open debate with arguments back and forth, the committee

of six voted, and the vote was 3 to 3, and the bill failed. It is not unusual to have tie votes

or tie actions. We have them in athletics, we have them in educational decision making,

and we certainly have them in politics. And a tie vote is a vote. Everyone had their

opportunity to do that. What could we do differently if we yanked—and notice it is

always talked about yanking the bill or forcing—the bill out of the Judiciary Committee

after that full and open hearing? What could we do differently in this body on this floor?

Well, I think we heard some of it in some of the remarks that were supposed to be

addressed to the procedure. By pointing out the political representation on the

Committee and pointing out the alleged votes by members of a political party, I think

that some members of this body and some of the advocates want to truly politicize this

issue. Is it really something that is necessary and needed at this time when we have

supposedly been struggling the budget and the livelihood and the standard of living of

individuals, families, and businesses in this community? I don‘t think so. We have a

process. The process has been followed. We had a hearing. We had a vote, and the vote

has been tallied. Now, some people don‘t like the vote and they want to get their way,

and there was ample opportunity to amend this bill prior to and during the hearing. But

it was made clear by advocates of this bill they don‘t want any changes. They don‘t want

anything that is different from erasing the dividing line between so-called civil unions

and marriage. That‘s what they want; and that is their right, and I respect that right. But

we have thoroughly legislated it, and now to say we‘re going to force this onto the floor

because some people may have additional political aspirations next year is not going to

help this community, is not going to reflect positively on this Senate

.

Senator Baker rose on a point of order. The Chair called for order.



 Senator Slom continued:

―So, Madam President, we must vote ̳no‘ on this measure because the bill is not stuck in

the committee, the bill is not bottled up in the committee, the bill has not done without

hearing. We followed the process. We have done all of that and we came to a conclusion,

and the conclusion was there was not enough support to pass this bill at this time. Now

the good Senator from Kauai brought up four canards about why we shouldn‘t do this or

why we should yank the bill, and he talked about bad precedent and I mentioned what

the precedents have been. Certainly we have a constitutional right to do this, but the

idea is why should we when we have followed all of the things that we have to do and

when everyone has spoken out about this?

―Secondly, I almost fell off my chair, Madam President, when the good Senator said the

Governor is likely to veto this bill. I don‘t know where he got his information. I would be

very, very surprised if the Governor vetoed this bill. And why should the good Senator

worry with 23 members out of 25 in this body, and with a record of overriding the

Governor‘s vetoes at whim? Why worry about that?

―Thirdly, he talked about a challenge being made, and he talked about Connecticut, and

he talked about Professor Van Dyke. If he would have gone a little further and given you

more accurate information, he would have mentioned that Professor Van Dyke

discussed the Connecticut case and there is a basic difference between Connecticut and

the State of Hawaii. The Connecticut case relied upon the state constitution in

Connecticut and not the federal Constitution. As Professor Van Dyke pointed out, it

would be very difficult in Hawaii, at the appellate level, to change things here because in

1998 more than 70 percent of the people voted for what they believed to be a definition

of marriage between one man and one woman, but they did reserve the final decision to

the Legislature, and the Legislature acted, amending chapter 572-1 and 572-1.5, which

states: ̳marriage in the State of Hawaii is between a man and a woman. So, we‘re not

talking about civil rights here. We‘re not talking about equality. We‘re talking about

trying to erase bright lines and we‘re talking about, in the end, as so many people

testified, money and benefits and not civil rights. We have had the debate—I am certain

this debate will continue—but to try to force this on the floor when the committee and

its members did their job and when everyone in the community had ample

opportunity—not only to testify, not only to send in information—to watch live 18 hours

of that debate. That is reason for us to reject this motion, and I urge my colleagues to do

so. Thank you, Madam President.

The Chair addressed the chamber and said:

―Members…members of the public…members of the public, you are here to watch the

Senators‘ debate. We would like to ask you to respect the decorum of the Senate

chambers. We would like to ask all sides of this issue to please refrain from any



outbursts, and the reason being that the Senators are here to debate a very critical issue

that all of you may have—and we believe have opinions of—but please permit us to

complete our process.

Senator Ihara rose in support of the motion to recall and said:

―Madam President, I will endeavor to keep my comments within the interpretation that

you had laid out. I would hope that the Senate would continue its tradition of not having

narrow interpretations of parliamentary rules, but I‘ll do my best.

―I first want to address the motion itself: the motion to recall the civil unions bill from

committee. In 1950, Hawaii voters ratified a constitutional amendment, article III,

section 10, that empowered a minority of legislators to recall a bill for full Senate action.

Oahu delegate Elizabeth Kellerman introduced this proposal, and there was a debate in

the 1950 Constitutional Convention on July 7, 1950. In that debate she said:If the

minority can bring a bill out to the floor, it will give them an opportunity to express their

views, and it seems to me that the people ought to know how the members of the

legislature feel and stand on certain measures. I believe that everything should be out in

the open, and I think this amendment will provide for ―putting democracy to work and

I believe this amendment will help to do that, and that is why I am in favor of it. That

was the statement from the proposer of this Constitutional right to recall given to a

minority of legislators. This constitutional right of a minority was designed to protect

our majority: to protect it from what historians have called ̳the tyranny of the majority.

Our democracy depends on hearing the voices of the minority, and the minority right to

recall was so important to our constitutional framers that this right was placed in the

Hawaii State Constitution. While a minority has a right to recall and vote on a bill that‘s

in committee, bottled up or otherwise, it is the majority that decides the fate of such a

bill. Whether the recall motion succeeds or fails will determine, in fact, whether a

minority of same gender couples and families will finally receive the legal rights that

heterosexuals already enjoy. I would like to ask fellow Senators, respectfully, especially

the majority that may oppose this motion, if it might be possible to honor Hawaii‘s

constitutional minority right motion to recall a bill from committee, and hold those

thoughts about acting against those who may support this motion.

―Martin Luther King said, Means we use must be as pure as the ends we seek. Madam

President, I support the motion to recall H.B. No. 444 because I believe there is no

better day than today to stand up for the basic human right of every person to enjoy a

family relationship without discrimination. I believe today is the day the Legislature

could signal its intention to finally use its constitutional authority to grant equal legal

rights to gay and lesbian couples. I will vote… I will vote for the recall motion because

the denial of equal rights to same gender couples is too important to delay another day.



I‘m trying to censor some of my speaking as I go along to not be too offensive in

bringing up the subject matter.

―Madam President, I believe this motion to recall is an appropriate method for a

minority of Senators to invite other Senators to finally debate and vote on the merits of

civil unions bill. I am interested in understanding the public policy rationale, hopefully

in a future debate, that might be proposed for denying same sex couples the legal rights

that heterosexual families already have. I believe it is time, starting today hopefully, to

move past the fear of H.B. No. 444, which I believe is legitimate, and face the reality that

same gender families exist in our society today. And I believe they deserve equal rights

under the laws of the State of Hawaii. I have let go of my own fear of being disliked as

gay and lesbians may have felt sometimes and perhaps intensely by some that may

dislike myself and others who may support this motion to recall. I have compassion for

the fear that segments of our community may feel about this bill and their

disappointment of those Senators who are supporting this motion, but I say to you that

we are standing up for equal protection, equal rights, to same gender couples as civil

unions, not as marriage.

―I support the motion to recall because I believe this vote may be the last chance this

year to address the civil unions issue and allow the people‘s elected representatives to

vote on whether same gender couples and families should receive the same legal rights

as opposite sex couples. To the majority in the Senate, I am presuming that those who

support this motion are a minority and I want to speak for the rights of minorities, and

as I do sometimes with our political Minority, I do want to stand up for the minorities

and invoke this constitutional minority rights‘ power to bring this issue to the floor if we

succeed, if we have nine votes, and then have the debate on the issue. Thank you,

Madam President.

Senator Taniguchi rose in opposition to the motion and said:

―This is a very difficult decision for me. I don‘t have to remind you that I did vote in

favor of the bill in committee and have supported the bill, and as Chairman of the

committee, actually heard the bill. I didn‘t anticipate it would take 18 hours, but I think

we did have a thorough hearing on the bill, and I think we at least touched upon a lot of

the issues that are intertwined with this bill. But I am voting today in opposition to this

motion because I believe it is premature. I believe we still have some time. I did ask the

Senator from Kauai to hold off on his motion, but he felt the necessity to do so today. I

believe if we have additional time, it will allow us to work on possibly passing this bill or

possibly amending this bill. Approving the motion today, I believe, will foreclose all that,

and I ask my colleagues to vote in opposition to this motion. Thank you.



Senator Baker rose in support of the motion and said:

―Some might ask, particularly after the Chair‘s remarks, why a current committee chair

would support a move to recall a bill from somebody else‘s committee: Don‘t you

support the committee process?‘ I can hear some of my colleagues asking. Yes, I do in

fact support the committee process because it is integral to how we get our work done,

and for 99 percent of the time I think it works well. Bills are heard. Testimony is taken.

Decisions are made. Most all of our committees have an uneven number of members so

tie votes are rare, even rarer on this floor. There are, however, those unique situations

when the committee system, I believe, doesn‘t work as it was intended, and that is what

I believe has transpired with the action on H.B. No. 444, H.D.1. After long hours of

hearings and much deliberation, the Chair of the committee did in fact make a motion to

pass the bill unamended, but the committee with all of the members present could not

move the bill forward, but didn‘t flat-out reject the Chair‘s recommendation either. In

addition, I believe that a bill of such importance as this one deserves to be handled by

the entire body on a clear vote. The framers of our Constitution provided a procedure for

such situations as we are in today. In invoking that safety valve, I believe we are

honoring our rules and paying tribute to the integrity of the process afforded to us by

our Constitution. I ask my colleagues to join me, so that the entire Senate can address an

issue which will impact many people in our state. It is because I believe in the process

that I stand in support of this measure. In my view, it is simply the right thing to do.

Mahalo.

Senator Kokubun rose in opposition of the motion to recall and said:

―You know, I certainly respect the Constitutional provision regarding recall,

particularly when there is a situation where a measure is being held in committee by a

chair or not being heard at all. This situation, in my opinion, though was very different.

Let me first thank the Chair and members of the Judiciary and Government Operations

Committee for providing, through a public hearing, the opportunity for people to

express themselves on an issue of great interest. It is also important to note that, as

mentioned previously, the hearing took close to 18 hours to complete and provided all

who wished to testify that opportunity. It is also to the credit of the Chair and committee

members that they listened intently and participated for the duration of the hearing,

including decision making that occurred after the extended hearing ended at 3:00 a.m.

Notably, at the conclusion of the hearing, people who participated in the hearing,

whether they were for or against the measure, expressed gratitude for the respect and

courtesies provided to all by Chair Taniguchi and the committee members. Chair

Taniguchi and the members of the Judiciary and Government Operations Committee,

thank you for representing the Senate with forthrightness and earnestness. As we all

know, the committee vote ended in a deadlock. My point is that the bill received an

extraordinary hearing and decision making process. This is not a situation where a

measure is being held by a chair. The Senate Committee structure and the leadership



demonstrated by chairs and members functions very well. This situation does not rise,

in my opinion, to the level of abuse that requires the extraordinary action of recall. I ask

my colleagues to support the integrity of the Senate and its functions, and vote no on

this motion. Thank you, Madam President.

Senator Kidani rose and said:

―Thank you Madam President. As a candidate for this office I supported…

The Chair interjected: ―Senator Kidani, for what purpose do you rise?

Senator Kidani responded:

―Sorry, I stand in support of this measure. As a candidate for this office, I supported

civil unions because I believed that it was the right thing to do. I supported the pull from

committee because three weeks ago I thought the Chair and Vice Chair also supported

that measure, and I made commitments based on that. I can‘t turn my back on those

commitments because other senators have changed their mind. As a freshman senator, I

know I have a lot to learn and I have to hit the ground running. And I‘m sorry if this vote

is not what you guys want to hear, but it is my conscience. So today, in honor and in

memory of Ah Quon McElrath, I will cast a vote in support. Thank you.

Senator Tokuda rose in opposition to the motion and said:

―We all have very different reasons for supporting or opposing pulling this bill to the

floor, and let me be very clear: My opposition to this pull does not in any way diminish

or change my strong support for civil unions and my desire to live in a society where

equal rights and equal treatment exists for all. But that is not what we are discussing

today. While some may disagree, the discussion we‘re having right now is not on the

merits or the importance of the bill, but rather our legislative process and the exception

to the rule that we are considering today. To many, the work that we do is quite a

mystery and we do this work on behalf of the people that we serve. While many may not

understand the complexity of our calendar or how our committee system works, they do

know that a process exists by which an individual may voice their opinion prior to

decisions being made. And, like decisions made in all other sectors of government,

business, and in our everyday life, they expect us to stand by the decisions that are

made. While not pulling the bill to the floor in deference to the process and out of

respect to the committee structure and its chair may seem cold and overly technical, at

the end of the day our process validates the decisions that we make. Our system has

been established on the basis that the process legitimizes the purposes we act upon. It

gives weight and credence to the decisions that we make, and if there are questions or a

lack of trust in how we do things and how things are done, what faith will people have in

what we have done? This is very difficult for me, Madam Chair and colleagues, for even



as I stand before you here today and look around the room at all of you, it’s not your

faces that I see. I see many of the faces of my friends, family members, loved ones and

constituents who have waited for equality and justice for too long, and I feel the full

weight of their disappointment and loss upon me. This issue has once again seriously

divided our communities when really ensuring equal treatment and equal rights for all

should unite us. The hate, the stereotypes, the misinformation and threats we have

heard on this has been nothing short of blasphemous. It has made it clear to me that

while this debate has been about civil unions, we still have such a long way to go in

seeing each other as human beings—all equal, all unique, and all free to be who we are

under the eyes of whatever, if any, God we so choose. While I do not support the motion

to pull this bill to the floor, my support for equal rights, civil rights, remains

unwavering. Today is the day when there will be no winners, for when one individual is

denied the rights of others, we all lose. But there will be a tomorrow, and I remain

committed to the fight going forward. Thank you.

Senator Slom rose in brief rebuttal and said:

―I just want to comment on a couple statements that had been made. As I had

mentioned in my original remarks, I certainly understand our constitutional right to do

this and the good Senator from Kaimuki read passages from someone who I knew and

respected, Mrs. Kellerman. But just because you put a right into a document doesn’t

mean that you are to use it frivolously. It is there, and I would fight for the right to have

it there, for use in extraordinary circumstances. And as you’ve heard today, this is not an

extraordinary circumstance. We followed procedure, we had the hearing, we had people

testify, and then we took a vote. And that is absolutely different from the other

situations which I described where I supported pulling bills because the chairmen of

those committees refused to have open hearings. We’ve had the hearing. We’ve had the

debate. And when it comes to minorities, I absolutely know what it means to be a

minority, particular in this political house. My colleague, Senator Hemmings and

I—every day we come to work, it’s 23 to 2. And many times, if you look at the votes, it’ll

even be 24 to 1; I can’t even convince him to vote with me. But that’s the nature of the

political system and as long as it’s done transparently, and with openness, and we follow

the procedures, you can’t say, ‘Well, I don’t like it here, and so I want to change the

rules.’ Can’t do that. “I also want to reiterate some statement that was made—a

quotation from Dr. Martin Luther King, who we all respect and admire. During that

18-hour hearing, there were many African Americans who spoke, and each one of

them—each one of them—said that they were not comfortable with the fact that people

were using Dr. King to speak on this issue because he never made one utterance about

civil unions or same sex marriages. So to use his name and take it out of context, I think,

is not something that we should be doing.



―Also, to paint those of us that either voted ‘no’ on the bill or are going to vote ‘no’ on

this procedure as being afraid, or being disrespectful, or being somehow uncomfortable

with individuals because of their lifestyle, is missing the point entirely. We are talking

about the condition of law. We’re talking about procedures, both in the judiciary and

also in the legislative branch, that we should follow. If we do it on one issue and one

area, we should do it on all others.

―And then the statement was brought up that how unique this was that the Judiciary

Committee had only six people and it resulted in a tie of 3 to 3. Well, Madam President,

as you well know, there are fourteen Senate committees and five of those committees

have even numbered members: Education and Housing, the Health Committee, the

Human Services Committee, the Judiciary Committee, and even the Ways and Means

Committee. Five out of the fourteen. So, it’s possible to have tie votes. It’s very rare. And

when people listen to the testimony, generally they’re not that equal or not that split, but

in this case, we were.

―So, don’t make shabby the process by doing this. Vote your conscience, by all means.

Keep your promises, by all means, but in the end all of us will do the right thing as our

conscience demands. And maybe, Madam President, the last thing to say is maybe we

could get out of this quandary if we ordered an environmental impact statement of civil

unions before we vote. Thank you, Madam President.

The Chair addressed the chamber and said:

―Members…members of the gallery, members of the public, may we have order.

Senator Tsutsui rose in opposition to the motion and said:

―Madam President, it has been said today on the Senate floor that this bill will sit here

and wither and die. It has also been said that we can’t wait any longer, and I also heard a

statement saying that this is our last chance.

―Madam President, colleagues, I disagree. We still have time. I have seen several

members propose various amendments and unfortunately, because of one person’s

political agenda, one person’s political timeline, we are being asked to vote on a measure

prematurely.

Senator Ihara interjected and said:

―I believe our parliamentary procedures do not allow the criticism of another member

of the Senate or ascribing a motive to a motion.



The Chair acknowledged Senator Ihara and said:

―You are correct. I’m not quite sure which member it’s being ascribed to, but you may

proceed, Senator Tsutsui, with that admonishment.

Senator Tsutsui continued:

―Thank you, Madam President. Madam President, you know, I believe, again, we still

have time to work on a measure. We have time to work on a measure that will bring this

community together, not divide them as this procedure is trying to do. Madam

President, I believe with your leadership we can continue to engage with individuals on

both sides of the issue, and to have a measure that would both provide equality and the

protection of civil rights for every single person in our state. Thank you, Madam

President.

Senator Baker rose again in support of the motion and said:

―Once again, I rise in support of this motion. As I was looking through the materials

that I brought down to the chamber with me, I came across a small bumper sticker that

you’ll start seeing cropped up around. It says, ‘Practice Aloha’. As we are about to cast

our votes, maybe that’s the Hawaiian value that we need to keep in our mind as we

exercise our right to vote. Thank you.

The motion to recall H.B. No. 444, H.D. 1 from the Committee on Judiciary

and Government Operations was put by the Chair and, Roll Call vote having

been requested, failed on the following showing of Ayes and Noes:

Ayes, 6. Noes, 18 (Bunda, Espero, Gabbard, Galuteria, Green, Hanabusa, Hee,

Hemmings, Ige, Kim, Kokubun, Nishihara, Sakamoto, Slom, Takamine, Taniguchi,

Tokuda, Tsutsui). Excused, 1 (English).

The Chair addressed the chamber and said:

―Members of the public. Members of the public. Please, please respect the decorum of

the Senate. Thank you.

At 12:55 p.m., the Senate stood in recess subject to the call of the Chair.

The Senate reconvened at 12:56 p.m.

The Chair addressed the chamber and said:

―Members of the public, as you leave the chamber we ask that you please do it quietly.

The Chair continued, making the following announcements:

―The deadline for filing bills moving laterally to final committee that need to pass



Second Reading is 9:00 p.m. tonight.

―Referrals and re-referrals are made in accordance with the Supplemental Order of the

Day that may be distributed to your offices later this afternoon.


